Fo 


Please Route to: 


THE 
INSURANCE LAW JOURNAL 


ESTABLISHED 1872 


Advance Digest of Full-Text Decisions: 


currently reported in the 
CCH INSURANCE LAW REPORTING SERVICE 


Fire and Casualty @ Negligence @ Life, Health and Accident @ Automobile 


No. 22 May 30, 1939 


RIGHTS OF ASSIGNEE OF POLICY WHEN 
ASSIGNMENT WAS EXECUTED AS 
COLLATERAL SECURITY 


In Flatonia State Bank et al. v. Southwestern Life In- 
surance Company ({ 500,395), the Supreme Court of Texas 
had occasion to discuss the rights an assignee of a life 
insurance policy when the assignment was given as collateral 
security for a note executed by the insured to the assignee. 
The particular question for determination by the court was 
whether the assignee had the right to surrender the policy 
for cancellation at its cash surrender value. 


Statement of Facts 


The insured had executed a note to the insurer and assigned 
and delivered the policy to it as security. On the same date 
the insured executed an assignment of the policy to a bank 
as security for a note. The second assignment was made 
expressly subject to the prior rights of the insurer. Two 
days before the note would have n barred by the statute 
of limitations the bank entered suit against the insured and 
his wife and against the insurer. The insurer tendered into 
court the cash surrender value of the policy, after deducti 
the amount due it. Before a decision was rendered the insur 
died and his widow and the bank each brought suit for the 
maturity value of the policy. The insurer sought the dis- 
charge of the policy on account of its previous tender into 
court. 


Provisions of Assignment 


In determining the liability of the insurer on the policy, 
the principal question for consideration was whether the han 
by the assignment of the policy to it, thereby acquired the 
right, without the knowledge or consent of the insured, to 
surrender the policy for cancellation at its cash surrender 
value. The assignment to the bank clearly disclosed that it 
was made only as collateral security for the note. By its 
terms the insurer was authorized to pay to the bank the 
amount of the insured’s indebtedness to it, not to exceed the 
sum due on the policy, upon the maturity thereof. 


Assignee’s Right to Cash Surrender Value 


The court pointed out that there are two lines of authority 
on the precise question involved. It chose to follow that line 
which it believed to be the more equals, i, ¢., an assignee 
of a policy, who holds it only as collateral, has only the right 
to collect, and has not the right to sell or surrender it in the 
absence of distinct provisions permitting its sale. If the 
assignee wrongfully surrenders the policy the debt is satis- 
fied to the extent of the value of the security surrendered. 
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% NEGLIGENCE * 
(Other than Automobile) 


Ante-Nuptial Torts.—The plaintiff sought to recover for the 
loss of his wife’s services and for medical expenses in- 
curred as a result of injuries negligently inflicted by the 
defendant two months before the marriage. The complaint 
did not state a cause of action because the plaintiff, in 
undertaking the legal obligations which marriage imposes 
upon a husband in favor of his wife, assumed the cost of 
her medical care after the or (Rademacher v. Tor- 
bensen, N. Y. App. Div.). ..J 400,420. 


Malpractice.—In an action for malpractice the court erred 
in defining the exercise of care and skill required of the 
defendant as that used by the profession generally in the 
same locality, because the true test is the standard of care, 
skill or diligence used by eee generally, whether in 
or near the locality in which the treatment was admin- 
istered. (Kutiner v. Swanson, Ga. Ct. of App.). . .§ 400,430. 


Unwholesome Food.—In an action to recover for injuries 
sustained as the result of eating allegedly unwholesome food, 
the four — showed that of six people eating at 
the defendant’s restaurant, only four ate shrimp salad and 
they were the four that suffered from the poisoning. This 
was sufficient to support a jury verdict in favor of the 
ee (Ogden v. Rosedale Inn, La. Ct. of App.)... 




















Animals.—The plaintiff, an invitee of the defendant, was in- 
jured when a bull controlled by the defendant charged 
him. The defendant stock yards company owed the plain- 
tiff the duty to warn him of a danger known to it and 
unknown to the plaintiff. (Alexander v. Crotchett, Kansas 
City (Mo.) Ct. of App.).. .9 400,433. 


Tear Gas Gun.—The plaintiff, a customer in a florist shop, 
sustained injuries when he picked up and discharged a 
tear gas gun disguised as a fountain pen, which the florist 
had purchased from the defendant manufacturer for the 
purpose of defending himself and his property. The plain- 
tiff’s complaint failed to state a cause of action because it 
could not be said that the defendant could have foreseen 
that the sale of the gun under the circumstances involved 
ony probability of injury to the florist’s customers. (Scur- 
‘ ef a. Federal Laboratories, Inc., Pa. Supreme Ct.)... 



















Defective Ladder—The plaintiff, while working on a water 
tank on the defendant's building, sustained injuries when 
the ladder attached to the tank collapsed. The plaintiff's 
employer had the contract for the repair of the tank and 
the defendant was not liable because, by statute, the duty 
of inspection was imposed on the employer. (Sweeney v. 
Spring Products Corp., N. Y. App. Div.)...4 400,424. 


Carnivals.—The plaintiff sustained injuries as the result of a 
fall over an iron stake while attending a wrestling show 
at a carnival operated by the defendant. The jury prop- 
erly found the defendant liable because the manager of a 
place of amusement owes a duty to the public, to see that 
the premises are in a reasonably safe condition. (Douglas 
v. Lang, St. Louis Ct. of App.) . . .§ 400,431. 


Sidewalks.—The plaintiff, while walking on a sidewalk in the 
defendant city, sustained injuries alleged to have been 
caused by the difference in level of two concrete slabs. 
It was reversible error for the court to instruct the jury that 
the city would not be liable as a matter of law if the 
accident and injuries resulted solely from the difference in 
level between the slabs of concrete in the sidewalk. (Way- 
land v. City of Chicago, Ill. App. Ct.)... 400,426 


Frotruding Water Meter Box.—At a time when it was dark 
the plaintiff tripped over a protruding water shut-off curb 
box, and was thrown to the sidewalk, sustaining personal 























Paragraph () numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units 






injuries. The box had been installed by materials anj 
labor furnished by the adjoining property owner, but the 
defendant water company was liable because it had exer. 
cised control over the box. aa Water Co, 
Schoenemann, Ind. App. Ct.). . .] 400,427. 


Railroad Crossings.—The plaintiff sustained injuries to his 
ankle caused by an a defect in a grade crossing at 
a point where the public highway passed over the de 
fendant’s railroad tracks. The court properly granted the 
defendant’s motion for a peremptory instruction since there 
was no evidence sufficient to support a verdict that the 
crossing was such that it could not be safely used bya 
person who was in the exercise of ordinary care. (Buf. 
ingen, a v. Gulf & S. I. R. R. Co., Miss. Supreme Ct) 


Railroad’s Liability to Tres t.—The plaintiff’s son, while 
trespassing on the defendant’s right of way, was struck by 
one of the defendant’s trains and killed. The trial court 
erred in overruling the defendant’s motion for a peremptory 
instruction since the evidence failed to show that by the 
use of ordinary care the engineer could have stopped the 
train before passing over the decedent after he was dis- 
covered on the track. (Louisville & Nashville R. R. Co. v, 
Pennington’s Adm., Ky. Ct. of App.). . . 400,422 


Freight Yard Accident.—The plaintiff, a trespasser in the de- 
fendant’s freight yards, in attempting to pass through a 
ap between some standing railroad cars was caught and 
is leg crushed when the defendant’s train crew moved the 
cars. The trial court peeoeny entered judgment for the 
defendant notwithstanding the verdict, because, viewin 
the evidence in the most favorable light for the plaintiff, 
the unfortunate accident was due solely to the plaintiff's 
own negligence. (Feinberg v. Chicago, Burlington & Quincy 

R. R. Co., Ill, App. Ct.). . . 400,425. 


Landlord and Tenant.—In an action for wrongful death the 
plaintiffs alleged that decedent died as the result of a fall 
sustained when the porch on the defendant’s apartment 
collapsed. The aioniinae were defective in that no facts 
were alleged to the effect that deceased was an invitee, 
tenant or sub-tenant of the defendant or an averment that 
the stairway and the porch were included in the tenancy. 
eae Co., Inc. v. Morton, Tex. Ct. of Civil App.) 


Property Owner’s Liability—In an action to recover for in- 
juries sustained when plaintiff entered a cellar by means of 
a freight chute, the complaint was dismissed on app 
since the evidence failed to show that the defendant was 
negligent as the accident did not occur because of any 
hidden danger, or from any defect in the construction or 
lack of repair of the premises. (Scansillo v. Hirshon, N. Y. 
App. Div.). . .§ 400,435 


Municipality’s Liability—The plaintiff sustained injuries when 
she fell on a depressed sidewalk in the defendant city. 
The court properly submitted the question of negligence to 
the jury for their determination. (Lithegner v. City of St 
Louis, St. Louis (Mo.) Ct. of App.). . .] 400,428. 


Statute of Limitations.—In an action for malpractice the plain- 
tiff alleged that the defendant negligently left a piece 
of gauze in the plaintiff’s abdomen in performing an opera- 
tion. The action, brought four years later, was not barred 
by the statute of limitations as it did not accrue at the 
time the operation was performed, but at the time the 
injury was discovered. (hear v. Laughlin, U. S. Dist. Ct, 
E. D. E. D. Mo.)...$ 400,423. 


Joint Tort Feasors.—In an action for indemnity the trial court 
properly dismissed the action because at best, from the 
standpoint of the plaintiff, the defendant was a joint tort 
feasor and one joint tort feasor may not recoup as again 
another. (N. Y, & Queens Transit Corp. v. Brooklyn Union 
Gas Co., N. Y. App. Div.). . .] 400,434. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Pe ee Ser mR NEERING lA TT 


Burden of Proof.—The plaintiffs brought an action for dam- 
ages to recover for the death of their father, who died as 
the result of being struck by an open door ona refrigerator 
car while walking on a public street. The trial court’s 
instructions were erroneous because rm ane upon the 
defendant the burden of exculpating itself from the charge 
of negligence. (Campbell v. Terminal R. R. Association of 
St. Louis, St. Louis (Mo.) Ct. of App.)... 400,429. 


* LIFE x 


Misrepresentations.—A misrepresentation by the insured in an 
application for insurance or reinstatement of a policy must 
be wilful or made ern with intent to deceive, in 
order to avoid the policy. (Doyle v. Great Southern Life 
Ins. Co., Texas Ct. of Civil App.). . .] 500,392, 


Construction of Policy—Where an insurance policy is fairly 
susceptible of two or more different but sensible and rea- 
sonable constructions, that one will be adopted which, if 
consistent with the objects of the insurance, is most favor- 
able to the insured. (Fokes v. Interstate Life and Accident 
Ins. Co., Ga. Ct. of App.).. .] 500,393 


Effective Date of Policy.—Insured applied for a life policy on 
May 13, passed the medical examination and paid the first 
quarterly premium and, pursuant to the provisions of the 
application, the insurance became effective as of that date. 
In the following June an amended application for a differ- 
ent policy was made, and the policy issued pursuant thereto 
stated that insurance began May 13. In a suit on the 
policy, where the question of lapse was in issue, it was 
held that there was no legal objection to the antedating of 
the policy. (Fish’s Exr’x v. Massachusetis Mutual Life Ins. 


Co., Ky. Ct. of App.). . .] 500,400 
Disability Benefits——Where it was shown that insured was 
afflicted with tuberculosis prior to the issuance of the 
policies, recovery of disability benefits was 


denied under 
policies providing for benefits for disabilities “occurring and 
originating after the issuance of” the policies. (Cohen v. 
Metropolitan Life Ins. Co., Cal. Dist. Ct. of App.). . .] 500,394. 


Agent’s Authority —The defense to a suit on a life policy was 
that the policy had lapsed for nonpayment of a premium. 
Plaintiff's allegation of an extension agreement was not 
supported by the evidence, and furthermore, under the pro- 
visions of the policy and pertinent statutes, it was held that 
the local agent had no authority to grant an extension of 
time for the payment of premiums. (Universal Life Ins. Co. 
v. Warren, Texas Ct. of Civil App.). ..] 500,397. 


Notice of Death.—Oral notice of death held to be sufficient 
compliance with provisions of burial insurance policy. 
(Pope, Adm’r v. United Funeral System Ass'n, Ill. App. Ct.) 
.. 500,396. 

Expert Witnesses.—If a witness is skilled in the science and 
practice of medicine, it is competent not only for him to 
give his opinion with relation to the disease, its character, 
etc., but he may also give his opinion as to the effects of 
the disease. In the final analysis, the jury is the judge 
of the weight to be attached to the opinion. (Great Re- 
ON _ Ins. Co. v. Lankford, Ark. Supreme Ct.).. 


Instructions.—A fter charging that insured had duly performed 
his part of the contract, the court stated that the theory 
of the plaintiff's case was that notwithstanding a default, 
the policy was still in effect under one of the options. 
There was no error in this instruction, which simply meant 
that there had been a sufficient performance to entitle 
plaintiff to a recovery under the policy. (Sun Life Assur- 
ance Co. of Canada v. Darnell, Ind. App. Ct.). . .] 500,399 


Policy Conditions.—The policy provided that no obligation 
was assumed unless insured was in sound health at the 
date of delivery thereof. It was held that the policy con- 
dition was a warranty, and since there was a sharp conflict 
in the evidence as to insured’s health, it was error for the 
trial court to direct a verdict for the beneficiary. (The 
National Life and Accident Insurance Co. v. Matthews, Ark. 
Supreme Ct.).. .{ 500,401. 


% AUTOMOBILE * 


Public Liability Insurance—An insurance contract covering 
trucks operated by a carrier under a permit from the Pub- 
lic Service Commission which provides that the insurance 
is for the benefit of the public, gives the injured party a 
right of action against the insurer regardless of the fact 
that the assured may have breached the insurance contract. 
(Employers Insurance Co. v. Johnston, Ala. Supreme Ct.)... 
{] 701,023, 701,024. 


Insurance Coverage.—The liability of an insurer of a truck 
was held to extend to injuries sustained by plaintiff who 
was a passenger in an automobile which struck some poles 
that had been used in extricating a truck owned by the 
insured from a ditch. (Merchants Co. v. Hartford Accident 
& Indemnity Co., Miss. Supreme Ct.). . .f 701,020. 


Payment of Premiums.—Payment of a premium to one who 
is held not to be an agent of the insurer does not con- 
stitute payment to the insurer and an attempted cancellation 
for non-payment of premium is effective. (Wasson-Poca- 
hontas Coal Co. Inc, v. Indemnity Insurance Co., Ill. App. 
Ct.). . .$ 701,008. 


Cancellation of Policy.—A judgment directed in favor of the 
insurer in an action to recover the amount of a judgment 
entered against the insured was proper where the evidence 
sustained defendant’s contention that the policy had been 
cancelled and that there had been no waiver of premium 
payments. (Warner v. Farmers’ Automobile Inter-Insurance 
Exchange, Colo. Supreme Ct.)... 701,018. 


Coverage of Policy.—An insurer is relieved of liability where 
the persons injured were employees of the assured and were 
within the course of their employment at the time the 
injuries were sustained. (Johnson v. Aetna Casualty & 
Surety Co., U. S. C. C. A., 5th C.)...9 701,028. 


Carrier’s Liability.—Liability of carrier to see that its passen- 
gers are safely transported does not extend to injuries 
received by plaintiff who had left the bus and crossed the 
highway to the ticket office and, upon returning, was 
struck by a car which she failed to see as it approached. 
arora Penn-Ohio Coach Lines Co., Ohio Ct. App.)... 

,014. 


Newspaper Carrier.—Evidence held sufficient to establish a 
prima facie case on the theory that defendant’s newspaper 
carrier was an employee and not an independent contrac- 
tor. Plaintiffs sought to recover for personal injuries 
sustained through the negligent operation of a motorcycle 
by said carrier. (Joslin v. Idaho Times Publishing Co., Idaho 
Supreme Ct.).. .] 701,010. 


Ownership of Truck.—Prima facie proof of ownership and 
control of a truck which was involved in an accident is 
overcome by a showing that license plates on a car had 
been transferred by a third person to the truck, which was 
owned by such third person, without the knowledge or con- 
sent of the owner of said car. (Rathfelder v. Flag, N. Y. 
App. Div.).. . 701,027. 


Employment Relationship.—The question as to the relation- 
ship of a salesman to his employer is to be determined 
by the jury on the evidence presented. The court here 
says that the determining factor as to whether a master- 
servant relationship exists is whether or not the employer 
has a reserved right of control over the salesman. (Moore- 
Handley Hardware Co. v. Williams, Adm’r, Ala. Supreme 
Ct.). . .§ 701,025. 


Guest Passenger.— Where an employer had let an employee off 
from work early and had invited the employee to accompany 
him on a trip, the employee accepting, the relationship 
of employer-employee no longer continued. When the car 
driven by the employer collided with a truck through the 
employer’s fault, the employee was a guest and was en- 
titled to recover under a policy of insurance covering 
his employer’s car. (Svitak v. Sun Indemnity Co., Neb. 
Supreme Ct.)... 701,035. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Guest’s Protest.—A guest’s protest does not constitute evidence 
of gross negligence and defendant is entitled to an instruc- 
tion to that effect where, in an action by a guest for 
injuries received, the evidence as to gross anialaaiaee is 
slight and the question is close. (Anderson v. Anderson, 
N. D. Supreme Ct.)...{ 701,015. 


Intersection Collision.—Failure of the plaintiff to see the inter- 
section as he approached on a graveled prairie highway 
is held by the court to constitute negligence as a matter of 
law, requiring judgment to be entered for defendant. 
Ooo v. Otter Tail Power Co., Minn. Supreme Ct.)... 


Collision with Road Grader.—Plaintiffs collided with the rear 
end of a road grader as they were driving on the highway, 
there being a dense fog and the grader being unlighted. 
The county was negligent in not having lights on the 
grader and judgment for plaintiffs on the verdict returned 
in their favor is directed. (Peterson v. King County, Wash. 
Supreme Ct.)...{ 701,021. 


Car Sideswiped.— Where substantial evidence, and the physical 
facts, support a finding that defendant’s car was the one 
to cross over onto the wrong side of the road and side- 
swipe the car which plaintiff had insured, judgment should 
be entered for the insurer for the amount of loss paid 
by it to its assured. (American Employers’ Insurance Co. v. 
Giardina, La. Ct. App.). . .] 701,033. 


Rear-end Collision—Plaintiff was injured when the truck 
which he was driving collided with the rear of defendant's 
truck. Plaintiff had been driving in back of defendant 
down the street at a distance of about 12 feet when defend- 
ant without warning pulled to the left and stopped. The 
court finds that defendant was negligent, but that plaintiff 
was not negligent and judgment for plaintiff is affirmed. 
(Shanley v. Connecticut Co., Conn. Supreme Ct.). . .{ 701,037. 


Place of Accident.—Where the facts relative to the place of 
the accident were conflicting and the jury returned a ver- 
dict for the plaintiff, the trial judge granted defendant’s 
motion for a new trial on the grounds that the verdict 
was against the weight of the evidence. On plaintiff's 
exception to such ruling, it is upheld. (Allsop v. Gallant, 
R. I. Supreme Ct.). . .{ 701,038 


Child Injured by Motorist.—As defendant drove down the 
street, she saw plaintiff standing on the curb but did not 
slacken the speed of her car or sound the horn, Plaintiff 
was struck and seriously injured and a verdict in his favor is 


affirmed. (Johnson v. Fiske, Conn. Supreme Ct. Err.)... 
7 701,009. 


Proximate Cause.—Plaintiff’s intestate was fatally injured 
when he stepped from a curb into the path of defendant's 
car which was traveling across a main thoroughfare and 
proceeding across an intersection with the traffic lights 
in its favor. The court held that the proximate cause of the 
accident was the act of deceased in placing himself in a 
place of danger, and that the doctrine of last clear chance 
was inapplicable. (Jones v. American Mutual Liability Ins. 
Co., La. Ct. App.) . . .§ 701,034. 


Joint Negligence.—W here the evidence shows that both parties 
were negligent in causing the intersection collision out of 
which the action arose, neither is entitled to recover as 
against the other. (Security Insurance Co. of New Haven, 

onn. v. Employers Liability Assurance Corp., Ltd., La. Ct. 
App.)...7 701,032. 


Gross Negligence.—The question as to whether a particular 
set of facts gives support to a finding of gross negligence 
is for the determination of the jury and not an issue of law 


May 30, i 


for the court. A verdict in favor of plaintiff, a gq 
passenger, who was injured when the car in which § 
was riding crashed into a pole, is affirmed. (Olivey 
Kantor, N, J. Supreme Ct.). . .] 701,022. 


Concurrent Negligence.—A joint tort feasor is liable for in 
caused by him just as if his otemeeeee had been the 
cause thereof, provided his negligence was a contributin 
factor. A judgment for plaintiff against the driver of 
car which collided with a car in which she was a passeng 
is rane (Danzansky v. Zimbolist, U. S. Ct. App., D.€ 


Contributory Negligence.—Plaintiff collided with the rear 
of defendant’s car which was parked on the highway 
out lights directly in the lane of travel in which plai 
was driving. It was foggy and misty, but the court hol 
that plaintiff's failure to see the car in time to avoid th 
collision constituted contributory negligence as a matte 
of law. (Newman v. Hots, Ia. Supreme Ct.).. . 701,016, | 


Release Not Binding.—Where plaintiff sought to recover dam 
ages caused to his automobile in a collision with defe 
ant’s automobile, the defendant claimed that plaintiff ha 
executed a release, barring recovery, Plaintiff claimed thal 
the release was without consideration and, upon the ¢ 
dence and stipulations of fact, the court finds for plain 
(Newberger v. Hubbell, Ohio Ct. App.).. . 701,036. ; 


Payment of Interest by Insurer.—Where the amount of | 
judgment entered against the insurer, including interes 
from the date of judicial demand, does not exceed or e¢ 
the insurer’s maximum liability, the insurer cannot cla 
that it is liable for interest only from the date of judgm 
and not from the date of judicial demand, (Hobbs 
Employers’ Liability Assurance Corp., La. Ct. App.).. 
1 701,030. 


No Cause of Action.—Where the facts support a finding by 
the jury that both parties were negligent in causing the 
collision, the verdict of “no cause of action” was prop 
(Hough v. Doersch, N. Y. App. Div.) . . . 701,029. 


Wrongful Death Action.—Where an injured party recovefi 
judgment on account of the injuries received prior to 
death, a subsequent action for wrongful death is ba 
(Fontheim, Adm’x v. Third Ave. Railway Co., N. Y. A 
Div.) . . .] 701,026. 


Amount of Damages.—Where plaintiffs were struck by de& 
fendant’s car as he made a left turn at an intersectit 
against the red light, the amount of the awards allo 
both plaintiff and defendant are held not excessive in vi 
of the nature of the injuries sustained. (Gares v. Abate 
Abats, La. Ct. App.)...{ 701,031 


Damages Recoverable.—An injured husband may not reco 
as an element of damages, for services rendered him 
his wife, who was a registered nurse. The amount 
ceived by plaintiff upon the execution of a covenant not 
sue, to one of the joint tort feasors is held to be suffic 
compensation. (Daniels v. Celeste, Mass. Supreme Jud. Ct 


. 701,011 


Examination of Jurors.—In an action where plaintiff recover 
judgment for personal injuries sustained, and for whit 
defendant was liable, the plaintiff's interrogation of te 
jurors relative to their connections with defendant's ins 
ance carrier was held proper. (LaRocco v. Antonello, 
App. Ct.) 701,012... . However, where the line of question 
ing was such as to tell the jury that defendant’s liability, 
if any existed, would be covered by insurance, it was he 
that such interrogation was prejudicial error, (Gebo 
Findlay, N. Y. App. Div.)... 701,017. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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